Friday, September 21, 2007

Today's editorial: Bump in the road toward right destination

Board should press on fighting to undo retroactive pension spike for retired deputies.

An Orange County Register editorial

Challenging powerful interests, especially government unions, can be a tough task. Challenging established legal precedent – even if that precedent is wrong, constitutionally speaking – can be even tougher. That's important to understand as Supervisor John Moorlach pushes forward a challenge to a retroactive pension spike that the 2002 Board of Supervisors (none of those members are still on the board today) granted to sheriff's deputies and district attorney investigators. A little tempest was unleashed this week when a document was leaked that helped a union make its case against that possible lawsuit. The board ultimately voted to hire a law firm and continue to pursue the legal action, but the fracas is instructive. 

Despite efforts by the deputies union to depict the possible challenge as an assault on the "3 percent at 50" pension plan, which allows deputies to retire as early as age 50 with 90 percent of their final year's pay guaranteed after 30 years of work, the possible challenge is directed solely at the retroactiveportion. The five supervisors at the time – Cynthia Coad, Jim Silva, Chuck Smith, Todd Spitzer and Tom Wilson – not only increased the pension plan by 50 percent going forward, but they also granted the increase for past years service. That meant that a deputy who was, say, a day away from retiring received 50 percent more in retirement pay than he bargained for. That's quite a deal, completely at taxpayer expense. 

There's no question that Supervisor Moorlach has been critical of such taxpayer-funded "generosity," and of the multibillion-dollar pension-related debt that such defined-benefit policies impose on the county budget. But the specific legal concern he has expressed only challenges the retroactive portion of the 2002 benefit. At cursory glance, the legal reasoning appears sound. His office argues that "the retroactive portion of the pension increase probably violates the California constitution in three different ways: A) violation of the debt limitation (Article XVI, Section 18); B) it is probably a 'gift of public funds' (Article XVI, Section 6); and C) it is 'extra compensation' for work already performed (Article XI, Section 10)."

When one has a legal theory, one tests it before going to court. So the board sought legal opinions from three different legal sources. One, from a firm that deals heavily in municipal bond work, apparently advised against challenging the status quo. A second firm produced a white paper that apparently backed the board's legal strategy. A third firm opposed it, but apparently dealt mainly with pragmatic issues (i.e., how are courts likely to rule) rather than constitutional issues.

We use the word "apparently" because it's uncertain exactly what is in those opinions, given that they are protected under attorney-client privilege. The third critical opinion was leaked, but Mr. Moorlach's office would not provide the Editorial Page with a copy of any of the memos, as the board continues to assert attorney-client privilege here. Union interests find it advantageous to champion the opinion that agrees with them, but are mum on the one that opposes them. No surprise there. But it was surprising for the union representative to suggest to the board that the memos should be made public because they are funded with taxpayer dollars, given that his union has fought full disclosure of the union's taxpayer-funded health plan and the union certainly would not give up its attorney-client privilege on this or any other legal matter. 

Every legal case has its strengths and weaknesses. Those considering such action need to get the best possible advice from various angles. Such matters aren't always clear cut. Our legal system is based on arguments. There's no question that the Coad/Silva/Smith/Spitzer/Wilson pension spike, and especially the retroactive portion, was bad public policy. That retroactive portion of it might be unconstitutional as well. The board needs to continue getting the best-possible legal advice, and not be dissuaded by this latest fracas.

